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What is Brexit? A&L Goodbody

The voluntary withdrawal by the United Kingdom from the European Union

The withdrawal would be in accordance with Article 50 of the Treaty on the
European Union (“TEU”") (which has only existed since 1 December 2009)

Brexit would be a unique event — no Member State has ever left the EU
» Algeria left in 1962 to become independent of France

» Greenland left in 1985 to become “self-governing” of Denmark

» Saint Barthélemy left in 2012

» But none of them was a Member State but part of Member States

Itis as significant as New York leaving the United States of America

What will be the Question on the Ballot

Paper? A&L Goodbody

The UK'’s European Union Referendum Act 2015 (17
December 2015) prescribed the question:

“Should the United Kingdom remain a member of the
European Union or leave the European Union?”

The alternative answers are:
“Remain a member of the European Union”

“Leave the European Union”

It is neither an “in"/"out” nor a “yes”/"no” referendum

How Close is the Vote (So Far!)? A&L Goodbody
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Is there Much Interest in Brexit? A&L Goodbody

Interest over time. Web Search. United Kingdom. Dec 2012 - Jan 2016.

~—— United Kingdom and Gibraltar European Union membership referendum

View full report in Google Trends

Which Countries are Interested in Brexit? A&L Goodbody

Google Trends Calibrated to 100 (April 2016)
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Where is the Interest in Brexit? A&L Goodbody

Google Trends Calibrated to 100 (April 2016)
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Where is the Interest in Brexit? A&L Goodbody

Google Trends Calibrated to 100 (April 2016)
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Are Younger Voters more like to want to ”
Remain? A&L Goodbody

% in Favour of Remaining v Age
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Will the UK Leave 2 Years after the Vote to

Brexit? A&L Goodbody

There is a popular view that the UK would leave exactly two years after the
referendum date if there is a vote for Brexit.

Not necessarily.
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There is a popular view that the UK would leave exactly two years after the
referendum date if there is a vote for Brexit.

Not necessarily.

Article 50(3) of the TEU provides that the “Treaties shall cease to apply
to the State in question from the date of entry int o force of the
withdrawal agreement or, failing that, two years af __ter the notification
referred to in [Article 50(2)], unless the European Council, in
agreement with the Member State concerned, unanimou  sly decides
to extend this period.” (Emphasis added)

It took several years to negotiate the UK’s accession to a slimmer and
lighter European Communities so two years is a very optimistic time frame
to negotiate and legislate for the un-doing of 43+ years of law

Is Withdrawal Inevitable if there is a Brexit

- As
Vote on 23 June 20167 A&L Goodbody

Not necessarily

If there is a tight majority in favour of Brexit, then the other Member States
might offer an alternative enhanced package thereby triggering a possible
second referendum (as in the case of Denmark and Ireland)
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Not necessarily

If there is a tight majority in favour of Brexit, then the other Member States
might offer an alternative enhanced package thereby triggering a possible
second referendum (as in the case of Denmark and Ireland)

However tight the outcome on 23 June 2016, the “Withdrawal Treaty”
might still be put to the UK electorate when it agreed (either by way of a
referendum or as part of the UK General Election which is scheduled for 7
May 2020 or, more likely, following a confidence vote or debate on the
Withdrawal Treaty) so 23 June 2016 may not be the end of it...there might
be Brexit 2!

Could the UK Re-join the EU? A&L Goodbody
Yes but...

Could the UK Re-join the EU? AsL Goodbody
Yes but....

It would be a slow process

Article 50(5) provides that if a Member State which has withdrawn
from the EU asks to re-join then its request shall be subject to the
procedure referred to in Article 49 of the TEU

This clever provision means that there cannot be a “revolving door”  or
any easy path to re-enter the EU. Indeed, one could see that many of the
remaining Member States would be generally reluctant to let the UK back
in too easily. So, it would mean that the UK would not find it so easy to re-
join.

Remember the other Member States are worried about the “floodgates”...




Hasn’'t the UK Been Here Before? A&L Goodbody

Mass Referenda are rare in the UK

» Only 12 and then only 2 covering the
whole of the UK

» Continued Membership of the
European Communities — 5 June 1975
- 65% Turnout and 67% in Favour. In
Northern Ireland: 47% turnout and 52%
in Favour

» Today the voting patterns (North/South)
would probably be reversed

» 5 May 2011 Alternative Voting
Referendum — “No"/Status Quo

» Scottish Independence Referendum on
18 September 2014: 84.59% turnout
(highest turnout ever in a UK
referendum)

Hasn't the UK Been Here Before? A&L Goodbody

Mass Referenda are rare in the UK

» Only 12 and then only 2 covering the
whole of the UK

» Continued Membership of the
European Communities — 5 June 1975
- 65% Turnout and 67% in Favour. In
Northern Ireland: 47% turnout and 52%
in Favour

» Today the voting patterns (North/South)
would probably be reversed

» 5 May 2011 Alternative Voting
Referendum — “No"/Status Quo

» Scottish Independence Referendum on
18 September 2014: 84.59% turnout
(highest turnout ever in a UK
referendum)

Two Topics A&L Goodbody

1. A Brief Primer on
Brexit

2. Possible Impact on
Legal Practice




Oxford Economics Report A&L Goodbody

September 2015 Oxford Economics Report for the English Law Society
found:

» Legal services would be disadvantaged proportionately more than the UK
economy generally

» Financial services law very much affected
» Impact likely to be felt around 2020 but real impact could be circa 2030

» Gross value added could be in a range of -0.5% to -4% while drop in
employment could be as high as -1.4%

» Adrop in annual output of £1.7 billion in ¢.2030 at 2011 prices

@ Freshfields

ALLEN & OVERY Linklaters

What will happen to EU Law in the UK? A&L Goodbody

It depends on the post-Brexit agreement between the EU and the UK
“Clean Break” option: EU Law disappears completely

In reality, EU law is embodied in so much of UK law already (e.g., statutes
and statutory instruments) so it is not so simple to untangle or unpick the
EU law elements

The impact of EU law on UK law would depend on the post-Brexit
agreement (e.g., “Norway”, “Switzerland” or “Albanial)

What will happen to EU Law in the UK? A&L Goodbody
EU Law Source Simple Brexit Post-Brexit
Arrangem
Treaties Gone Depends...
Regulations Gone Depends...
Directives Gone but the Depends...

provisions may be
embedded in UK law
anyway
Decisions Still binding but Depends...
interesting how they
would apply




What will happen to EU Law? (2015 Data) AsL Goodbody

Regulations 831 424
Directives 10 28
Decisions 564 200
Total 1405 652
What will happen to EU Law? (2015 Data) As.L Goodbody
Regulations 831 424
Directives 10 28
Decisions 564 200
Total 1405 652
What will happen to EU Law? (2015 Data) AsL Goodbody
Regulations 831 424
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2015 2057

2014 3486




What will happen with Competition Law? A&L Goodbody

The UK competition rules are virtually the same as the EU rules
So, on the face of it little change

Except that there would be a doubling up of regulations, regimes and
penalties

Currently, businesses are fined usually by either the EU or a Member State
but if the UK were to leave then there would be a doubling of fines

There could also be a divergence in terms of rules between the EU and a
Brexited UK (e.g., like the EU and the US at present)

What about Merger Control? A&L Goodbody

EU Merger Control will be less relevant to UK and other companies
Impact on Irish companies not to be forgotten
“One-stop shop” of the EU’s Merger Control Regulation disappears

If the UK element of turnover is removed then more deals will have to be
dealt with at national levels without the advantage of one-stop shop
(unless the UK opts into the EU regime in some way)

Businesses generally prefer the EU one-stop shop approach and actually
lobbied the EU to extend the regime

No reference back from the EU to the UK of transactions which matter
locally

What about State Aid? AsL Goodbody

Unless there are special rules agreed, the UK would no longer be bound
by the EU’s State Aid rules

The World Trade Organisation and the EU’s “anti-dumping” regime would
continue to exist but the EU’s State Aid rules would no longer do so

This would lead to an “asymmetrical” situation to the advantage of UK
business




What about Agriculture? A&L Goodbody

This will be significant
The Common Agricultural Policy (“CAP”) is still at the centre of EU policy

EU grants and subsidies to farmers would disappear — the Brexit
campaign would say that they would be replaced by UK funds

Complex arrangements would have to be negotiated to allow for the entry
of EU food into the UK and vice versa (e.g., the Brazilian Beef debate)

The value of agricultural land is likely to fall if there is a Brexit

On the other hand, the UK will no longer have to deal with the CAP and its
labyrinthine regulatory regime...and food might be cheaper!

What about Transport? A&L Goodbody

The EU operates an internal market for transport
EU operators fly, drive and sail freely around the EU as “EU operators”
E.g., EU airlines passport from one Member State to another seamlessly

If the UK is outside the EU and arrangements have not been negotiated
then question marks exist over continued services by companies using
“EU passporting”

What about Banking? As.L Goodbody

"More foreign banks operate in the UK than any other EU country"

EU Financial Services Legislation has been the backbone of so much UK
financial services legislation




What about Banking? AsL Goodbody

"More foreign banks operate in the UK than any other EU country”

EU Financial Services Legislation has been the backbone of so much UK
financial services legislation

Do you retain the legislation but how would it be construed? The UK
approach or the EU approach to construction?

What about Passporting? Leave or Passport but no Influence?

Could there be obligations to set up subsidiaries in EU Member States and
have costly capital requirements?

Would businesses have to move to the EU?
What would be the relevance of post-Brexit CJEU case law?

Could the Markets in Financial Instruments Regulation (Reg.600/2014)
and the Markets in Financial Instruments Directive Il (Dir 2014/65) be
implemented or adopted in modified form?

Could CRD IV go to make London attractive to Banks?

What about Employment Law? A&L Goodbody

The EU has brought about enormous changes in employment law (e.g.,
pay equality, non-discrimination and TUPE)

Theoretically, EU employment law rights and duties would disappear
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The EU has brought about enormous changes in employment law (e.g.,
pay equality, non-discrimination and TUPE)

Theoretically, EU employment law rights and duties would disappear

But, in practice, many of these rights and duties are embodied in UK law
and would the electorate agree to some or all of them being taken away?

There is a risk that even if the UK leaves the EU and some of those rights
remain on the “UK statute book”, that the way in which they are applied
and construed would be “frozen in time” (e.g., future EU developments and
jurisprudence might not be followed)

What about the Mutual Recognition of Qualifications?
What about the Free Movement of Workers?
Are Goods more important in the debate than People?

To be competitive outside of the EU, the UK might well look at the area of
employment law




What about Corporate Law? A&L Goodbody

Prospectus and Mutual Recognition? UK entities become Third Country
Entities

Merger Control Regulation

Company Law (SEs)

Contracts: Force Majeure

Agency Arrangements

TUPE/Transfer of Undertakings Legislation
Rome | Contract Regulation (Reg.593/2008)

Reference to EU Legislation

What about Tax Law? A&L Goodbody

State aid law is not an issue anymore

What about investigations that are in train but
will not reach a conclusion before the EU
leaves?

What about VAT?
What about EU tax initiatives and measures?

h Litigation? -
What about Litigation AsLL Goodbody

Recognition and enforcement of judgments (Brussels
Regulation)

London as a Litigation Hub

Damages Actions

No Preliminary References

Interpretation of Legislation

All the regulatory measures and directives?




What about Property Law? A&L Goodbody

Is the UK still a safe haven?
What would be the impact on agricultural land?
Alternative Investment Fund Managers Directive?

What would be the impact on the investment market for
property?

How would London property fare post-Brexit?

Could there be restrictions on UK property owners investing in
the EU?

What about agricultural land across the UK?

What about Intellectual Property Law? A&L Goodbody

Pan-EU Intellectual Property Right regime
» Community Trade Marks

» European Patent Office

» Registered Community Designs

» Proposed Unitary Patent Regime

» EU Case Law and EU remedies
Where do businesses register?
Where about enforcement?

Data Protection

Safe Harbours and the CJEU?

EU Funding for R&D Agreements?

Would there be a Border? A&L Goodbody

Highly improbably that the Republic would leave even if there is Brexit

Ironically, the Republic could not have joined without the UK but now the
Republic can choose to stay

Would there be a “border"?




Would there be a Border? A&L Goodbody

Highly improbably that the Republic would leave even if there is Brexit

Ironically, the Republic could not have joined without the UK but now the
Republic can choose to stay

Would there be a “border”? This depends on what is agreed:

Would the Republic also Leave? A&L Goodbody

What would be the impact of Brexit vis-a-vis the Republic?
Trade

Migration

Uncertainty

Exports/Imports/Currency

Energy

Competitiveness

Preparedness

Ally in the EU: Especially in regard to the consideration of
draft legislation and its implementation in a common law
environment and in these islands (e.g., the euro-crisis)

Impact: The Legal Dimension A&L Goodbody

The Incalculable Sum:

Could 1776 + 1922 = Approximately 20187
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